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SECTION 1 - PROFESSIONAL DEVELOPMENTS

EMPLOYEE OR CONTRACTOR?

One of the more challenging questions that practitioners faced was working out whether an individual was

an employee or a contractor. The default position of the ATO has until recently been to treat all individuals as

employees unless there were compelling reasons why they ought to be treated as contractors.

The following table was published by the ATO to assist in determining whether an individual was an employee

or a contractor:

Employee

Contractor

Ability to subcontract/delegate: the worker can’t
subcontract/delegate the work — they can’t pay
someone else to do the work.

Ability to subcontract/delegate: the worker can
subcontract/delegate the work — they can pay
someone else to do the work.

Basis of payment — the worker is paid either:

¢ for the time worked
® aprice per item or activity

e a commission.

Basis of payment: the worker is paid for a result
achieved based on the quote they provided.

A quote can be calculated using hourly rates or price
per item to work out the total cost of the work.

Equipment, tools and other assets:

¢ your business provides all or most of the
equipment, tools and other assets required to
complete the work, or

¢ the worker provides all or most of the equipment,
tools and other assets required to complete the
work, but your business provides them with an
allowance or reimburses them for the cost of the
equipment, tools and other assets.

Equipment, tools and other assets:

¢ the worker provides all or most of the equipment,
tools and other assets required to complete the
work

¢ the worker does not receive an allowance or
reimbursement for the cost of this equipment,
tools and other assets.

Commercial risks: the worker takes no commercial
risks. Your business is legally responsible for the
work done by the worker and liable for the cost of
rectifying any defect in the work.

Commercial risks: the worker takes commercial risks,
with the worker being legally responsible for their
work and liable for the cost of rectifying any defect in
their work.

Control over the work: your business has the right to
direct the way in which the worker does their work.

Control over the work: the worker has freedom in the
way the work is done, subject to the specific terms in
any contract or agreement.

Independence: the worker is not operating
independently of your business. They work within and
are considered part of your business.

Independence: the worker is operating their own
business independently of your business. The worker
performs services as specified in their contract or
agreement and is free to accept or refuse additional
work.

Readers who routinely address these matters will recognise the similarity between these criteria and the

so-called ‘results test’ conditions referred to in the Alienation of Personal Services Income regime outlined in
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