2410 : JULY 2023

AUSTRALIAN

TAX ADVISER

The IFX Legal Tax Team

INFORMATION EXCHANGE
CORPORATION

L17,40 Mount Street,
North Sydney NSWV, 2060
E: admin@ifx.com

T:61 29956 7775

W: www.ifx.com.au

ARCHIVE SEARCHING?

Use your username and
password to log onto
www.ifx.com.au to search our
archives aand retrieve copies.

NEED TO ASK AN ADVISER?

Go to www.ifx.com.au
to connect.

Please call customer support
on 1300 360 905 if you have
any difficulties.

SUBSCRIBE TO THIS
PUBLICATION

Click here
Can we help?

Call 1300 360 905
Email admin@aifx.com.au

IN THIS ISSUE

SECTION 1- PROFESSIONAL DEVELOPMENTS 1
RESIDENCY TESTS FOR INDIVIDUALS REVISITED 1
1.1 The ordinary CONCEPLS tESt.....vuuiueisirirseisissisirsirensisissesssnensssssessessssssssssssenss 2
1.2 The dOMIClE tEST..u.vuirircisirirsireiisisircisisisiseieasisissessessessssssessesssssssssssssnss 2
1.3 183-AAY TSt vt 3
SECTION 2 - PROFESSIONAL CURRENCY 3
BILLS AND LEGISLATION 3
9.4 Thin capitalisation debt deduction lIMitS......c.coeuvuieuiiieincincinnieiiciicininens 3
915 Disclosure of subsidiaries by public COMPANIES ........cvuuireirreimemsireireisinnens 6
1.6 Proposed changes to NALE FUIES ...t 7
9.7 Measures (NO 2) Bill 2023 ....uuuuivuimirieinncininssiseisssssessssssesssssssessssssssenss 10
1.8 Measures (NO 4) Bill 2022.....uuveiriimeiniinsissisieisssisssssssssssssssesssssssenss 10
9.9 DGRs; Iceland DTA; Future Fund — Bill awaits assent....c.cceeeeveerereeseseenereesenns 11
Y110 Compensation schemes Of [ast reSOrt .......cccucreiiciiesisicissisciisissiinnns 11
1.1 Military invalidity payments .....cccocvcviiiieineininninicieiisiceessissisnenines 12
9112 Reporting period for EDP OPerators........imiimiinisinisssssssssssisesines 12
9113 Government response to the Quality of Advice review .......cceureverrerecinncs 13
9114 SMSF related-party limited recourse borrowing arrangements:

ATO INtErest rate fOr 202324 ....ccveuruuriuneussisesersiisenssnasissesssssessssssssssssssssssesss 15
9115 ATO Taxpayer Alert: Diverting property development profits to SMSF ........ 15
9116 Exposure draft on the effectiveness of APRA and ASIC.........vuuvevuncrserines 15
CASES AND DECISIONS 16
9117 Bechtel Australia Pty Ltd v FCT .oueeeereteeiessiestsstssisisssssssssssssnessens 16
9118 Company director not carrying on a business.......cc.vcuvereiinsivnciscisiieiicinnns 18
9119 Expenditure relating to vacant rental property deductible .........ccccvevvuerruece 19
9120  Super guarantee: penalties not remitted.........coeuverriveireniriniiiniinniiesisnisienns 20

Continued



http://www.ifx.com.au
http://www.ifx.com.au
http://www.ifx.com.au

2410 : JULY 2023

AUSTRALIAN
TAX ADVISER

The IFX Legal Tax Team

INFORMATION EXCHANGE
CORPORATION

L17,40 Mount Street,
North Sydney NSWV, 2060
E: admin@ifx.com

T:61 29956 7775

W: www.ifx.com.au

ARCHIVE SEARCHING?

Use your username and
password to log onto
www.ifx.com.au to search our
archives aand retrieve copies.

NEED TO ASK AN ADVISER?

Go to www.ifx.com.au
to connect.

Please call customer support
on 1300 360 905 if you have
any difficulties.

SUBSCRIBE TO THIS
PUBLICATION

Click here
Can we help?

Call 1300 360 905
Email admin@aifx.com.au

IN THIS ISSUE

9121 Flavoured yoghurt ‘flip’ product not GST-free f00d.......covcuveuirneireinirninnens 22
9122 Hornsby Shire Council v Commonwealth of Australia Appeal heard.............. 23
91.23  FCT v Rawson Finances Pty Ltd.......ccccvvcininiciciiniiiniiinennns 24
RULINGS AND GUIDELINES 26
91.24  GST and supplies to NON-reSIdeNts.........cvivciciiisiiciciisinsines 26
91.25  Class and Product Rulings on fuel tax credits and prepayments...........eeuuue. 26
STATE TAXES 26
SOULN AUSEIALIA cevveveeceeceeceriaeicietseiieici ittt sesseas s seasssseasnssssssens 26
91.26  Budget - stamp duty relief for first home buyers ... 26
QUEBNSIANG couvvevirsirsivniniririiisisissiisissississesssssssssssssessssssssssssssssssssssssssssssssssssssssssssssssses 27
91.27 Payroll tax and build to rent CONCESSIONS.......ccocueueuremeusirserrimnisiensinsinseneasenaes 27
R o T 28
1 T o e 28
SECTION 3 - QUESTIONS AND ANSWERS 31
9129  Timing of revenue reCognition ... 31
91.30  Benficiary entitlement acCOUNtING.......ocuuiuiicirciniiiiiiciiiiiiissinens 33
91.31 Delayed payment of death benefit from SMSF .........covvviiveunsimnirserncreisninnens 33
9132 Appointment of a director to a corporate trustee of @ SMSF........ccecuvvuuiunees 34
9133  Financial accommodation by company to trust........ccecvuniiineineinsiinciines 35
134 OTEOr PAYING SG uvvurvvrrrnrrieninsisssinsssssssssssssssssssssssssessssssssssssssssssssssssans 36
91.35  Transfer of property to beneficiary of trust.......c.coecvvivevvcineinisiincircinnnne, 36
5 T T DS T T ) 37
91.37  Death Insurance benefits received by discretionary trust .........coeeesereuseinnes 38
91.38  APES 110 and potential CONlICES cuuvvirirseiereinsinsiiseisieissinsiieisississenseieissines 39
9139 Trust streaming of capital GaiNS........coeuvvrrrinrrinnsinrrnsiinsinisssisssssssssssinns 41
91.40  Trust distribution to NON-tax reSident.....cciieieicisinsieississinenseneisisens 41



http://www.ifx.com.au
http://www.ifx.com.au
http://www.ifx.com.au

AUSTRALIAN TAX ADVISER + 2401 « JULY 2023

SECTION 1 - PROFESSIONAL DEVELOPMENTS

RESIDENCY TESTS FOR INDIVIDUALS REVISITED

Taxation Ruling TR 2023/1 consolidates and updates the ATO’s views expressed in IT 2650 (permanent place

of abode outside Australia), IT 2681 (residency status of business migrants) and TR 98/17 (residency status of

individuals entering Australia).

The Ruling was released on 7 June 2023, and outlines the ATO’s interpretation of the tax residency rules
for individuals set out in s 6(1) of the ITAA36. Income Tax Ruling IT 2650 and Taxation Ruling TR 98/17 were
withdrawn when TR 2023/1 was issued in draft form and Income Tax Ruling IT 2681 was later withdrawn on

6 June 2023. This Ruling replaces Draft Ruling TR 2022/D2 that was issued for public comment on 6 October

2022.

The Ruling follows some significant cases on residency that have been decided since the release of the

withdrawn rulings including Harding v FCT', Pike? and Addy3 all of which are covered in TR 2023/1.

In Harding’s case for example, the taxpayer was found not to be a resident of Australia despite an extended
period of physical presence, since she was found not to have an Australian domicile. Before this case, there
had been some uncertainty about whether the term ‘permanent place of abode’ should be given a broad or
narrow interpretation. The Court held that ‘permanent place of abode’ was not limited to an individual dwelling

or dwellings and could instead refer, more broadly, to a city or country.

Unfortunately, the ruling is silent on the proposed changes to the residency tests, announced by the previous
Government in the May 2021 Budget (in response to the Board of Taxation report). The Board had recommended

a ‘bright line’ test, which the current residency tests lack.

The changes proposed in the report were that a person who was physically present in Australia for 183 days
or more in any income year would automatically be an Australian tax resident. For anyone who did not meet
the primary test, there would be secondary tests that examined a combination of factors including physical

presence and other measurable, objective criteria.

As things currently stand, an individual will be a tax resident of Australia if any of the following alternative tests

in the s 6(1) definition of ‘resident of Australia’ is met:

1. the ordinary concepts test — an individual will be a resident of Australia if they reside here according to
ordinary concepts. This test is based on the wording in the definition, which includes a person ‘who resides

in Australia’ in the preamble portion of the definition

2. the domicile test — an individual is considered to be a resident if they are domiciled in Australia, (unless the

ATO is satisfied that the person’s permanent place of abode is outside Australia)

1[2019] FCAFC 29
2 [2020] FCAFC 158
3 [2020] FCAFC 135
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